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Stepping on corns?

11 May 2004 | News

ITicge ot Touna o type urRmowr

Agriculture or planned cultivation of crops is probably as old as the civilization itself. Even today, scientists have an insatiable
desire to develop the perfect crop: disease resistant, high yielding, consuming less nutrition yet robust; but the techniques
vary from hybridi-sation, tissue culture, genetic engineering and what-have-you.

Attempts at hybridisation (producing cross between two in-bred lines) may be traced to early 1920s when American farmers
had started experimenting with corn in their fields. Capitalizing on such developments, an lowa farmer Henry Wallace
founded the Hi-Bred Corn Co., now one of the largest seed companies and carved out a niche market for hybrid seeds. The
passing of the Plant Patent Act 1930 in the US and awarding patents for plants marked the era of commoditization of
agriculture.

Now, it is the age of Vitamin-A fortified rice protected by over 150 patents, suicide seeds, species-wide patent of Agracetus to
all transgenic cotton, patent on brassica obtained using agro-bacterium techniques to Calgene and so on. Fortunately, most
of these patents do not operate in India and Indian farmers and scientists are free to use the technology for further research,
possible improvements and commercial production within India.

At one extreme end are countries such as the US wherein protection for plants is regulated by nearly three legislations (Utility
Patent, Plant Patent and Plant Variety Protection Act) and at the other extreme are developing countries wherein plants or
parts thereof are not protected at all. While not everyone is convinced that patents should be issued for plants, it appears to
be one of the popular methods of protecting one's intellectual efforts invested in commercial agriculture.
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In the Indian context, the idea of seed companies selling suicide seeds may not appeal given the size of the farm and farming
practices. However, the contribution of the Indian farmers and scientists in plant breeding to international pool is tremendous
and such knowledge deserves protection.

In India, plants and plant parts such as seeds are not protectable under the Patents Act, 1970. Similarly, agricultural and
horticultural practices cannot be protected. In a post-2005 scenario also, this is not likely to change drastically. That opens
the arena for protection of plant specific-DNA sequences, virus-detection methods, methods for preparing constructs to be
expressed in plants, method of coating seeds to make them herbicide resistant, etc. It is expected that post-2005, the product
patent regime may permit patents for sequences, expression cassettes, plasmids and vectors. It is not known yet whether

plant cells could be patented.
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Is there any way to crawl out of the complex web woven by patents? The answer may not be a simple yes or no. Proprietary
science may be needed to be deconstructed to its last bit to arrive at a stage of selective use.

Some possible solutions to break the patent-barrier include:

Designing around existing patents:

A scientific approach, wherein all the patents surrounding the technology are unearthed, thoroughly analysed and alternatives



beyond the scope of the patents are designed to make "improvements”, which may then be patented and used. For instance,
the constructs may be redesigned with different and new promoters or different sequences.

Make improvements and offer to original patent owner:

Every technology suffers from certain drawbacks. These may be analysed scientifically and the invention may be improved to
eliminate them, thus arriving at a new invention. It may be patented, but for commercialisation, one may require the
permission of the original patent owner.

When biotechnology enters the realm of agriculture, sky is the limit for the milestones it may set. Patents just reward the
inventor, but are not its ultimate goalposts. Golden rice would mean real gold for the developing world: patented or not.

J Sagar Associates is a leading national full service law firm and K& S Partners is an IP focused law firm. Both the firms provide legal
services to several domestic and international biotech clients. Henceforth senior people from these companies will write on the patent issue.



